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A charter identical in every way with that of the defendant was con- 
strued a9 above in m State v. Railroad, 72 N. C. 634; State v. Railroad, 73 N. C. 
527, 21 Am. Rep. 473. On the principle of stare decisis this court considers 
itself bound to follow those decisions. The phrase "farm out the right of 
transportation" appears to be a relic of the infant days of railroading, and 
hence this case is of little general importance. State v. Railroad, 72 N. C. 
634, 649; Harden v. North Carolina R. Co., 129 N. C. 358, 40 S. E. 184. 

Criminal Procedure — Indictment Must Negative Exception in Stat- 
ute. — The defendant was indicted and convicted under a statute which pro- 
vides that : "If any male person shall abduct or elope with the wife of another, 
he shall be guilty of a felony, and upon conviction shall be imprisoned not 
less than one year nor more than ten years : Provided, that the woman, since 
her marriage has been an innocent and virtuous woman : Provided, that no 
conviction shall be had upon the unsupported testimony of any such married 
woman." Held, that an indictment for the offense must negative the excep- 
tion in the first proviso. State v. Connor (1906), — N. C. — , 55 S. E. Rep. 
787. 

It is well established that, when a statute creates a substantive criminal 
offense, the description of the same being complete and definite, and by sub- 
sequent clause, either in the same, or some other section, or by another 
statute a certain case or class of cases is withdrawn or excepted from its 
provisions, these excepted cases need not be negatived in the indictment. 
In such a case, a defendant charged with the crime, who seeks protection by rea- 
son of the exception, has the burden of proving that he comes within the same. 
State v. Heaton, 81 N. C. 543. The rule is frequently stated, "that, when a 
proviso in a statute withdraws a case from the operations of the body of the 
section, it need not be negatived in the indictment." The test here suggested, 
however, is not universally sufficient, and a careful examination of the prin- 
ciple will disclose that the rule and its application depend, not so much on 
the placing of the qualifying words, or whether they are preceded by 
the terms "provided" or "except," but rather on the nature, meaning, and 
purpose of the words themselves. And, if these words, though in the form 
of a proviso or an exception, are in fact, and by correct interpretation, but a 
part of the definition and description of the offense, they must be negatived 
in the bill of indictment. State v. Abbey, 29 Vt. 60, 67 Amer. Dec. 754; 
State v. Burton, 138 N. C. 576, 50 S. E. 214; Clark, Crim. Pro., pp. 272, 273; 
State v. Crowder, 97 N. C. 432, 1 S. E. 690. Particularly on abduction, see 
Amer. & Eng. Enc. Law, Vol. 1, p. 21 and note. It will be observed that 
in States which hold the contrary view on indictment for abduction, the 
decisions are put on the ground, that the crime, by their statutes, in no way 
depends upon the character of the person abducted. People v. Demousset, 
71 Cal. 611, 12 Pac. Rep. 788. Clark and Brown, JJ., dissent from this hold- 
ing on the ground that the proviso withdraws from the punishment, denounced 
upon the man who abducts or elopes with the wife of another, the case where 
such wife has not been "since her marriage an innocent and virtuous woman." 
Furthermore, this is a matter of defense not a part of the offense, and the 
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burden of proving it is upon the prisoner and need not be negatived in the 
indictment. State v. Goulden, 134 N. C. 743, 47 S. E. 450, is exactly in point, 
the proviso being in regard to marriage. In a case on "abduction of a child" 
where the proviso was "without the consent and against the will of the 
father" it was held the proviso was not a part of the description of the 
offense. State v. George, 93 N. C. 570. Where statutes do not make the 
unchastity of the woman a proviso withdrawing the abductor from liability, 
but makes the chastity of the woman a part of the description of the offense, 
the courts hold that there is a presumption in favor of female virtue; and 
hence, when the state has shown that the defendant has abducted or eloped 
with the wife of another man, the burden is on him to show that she was 
unchaste as a matter of defense. Bradshaw v. People, 153 111. 159, 38 N. E. 
652; Slocum v. People, 90 111. 74; Griffin v. State, 109 Tenn. 32, 70 S. W. 61; 
People v. Brewer, 27 Mich. 138; Andrew v. State, 5 Iowa 389, 68 Am. Dec. 
708. 

Damages — Measure — Medical Attendance — Loss op Business. — The 
plaintiff, a milliner, while walking on the sidewalk in the defendant city, 
stepped upon a plank which, because of its defective condition, caused her to 
fall. As a result of the fall she sustained an injury to her leg and hip. She 
was also injured internally. In an action against the city she claimed com- 
pensation for loss of business during her disability and for expenses paid for 
medical attendance. Held, she could not recover for these two items. York 
v. City of Evert on ( 1906) , — Mo. — , 97 S. W. Rep. 604. 

If the plaintiff were allowed to recover for all expenses incurred in med- 
ical attendance, the door for fraud would be opened. In such a case the 
most expensive medical experts would be employed and the reasonableness 
of their charges would not be taken into consideration. Medical services 
would then be a larger item in assessing damages than the injury itself. The 
general rule is that the plaintiff is entitled to a reasonable sum for medical 
services and not what she has actually paid out. Gulf, Colo. & S. F. Ry. Co. 
v. Campbell, 76 Tex. 174, 13 S. W. 19. Neither is the plaintiff entitled to 
recover for loss of business, because the profits derived therefrom are too 
speculative. The profits of a business of this sort depend upon other condi- 
tions and are not due altogether to the personal ability of the plaintiff. That 
is to say, the profits of the plaintiff's business cannot be used to determine 
his earning power. Pryor v. Met. St. Ry. Co., 85 Mo. App. 367; Silsby v. 
Mich. Car Co., 95 Mich. 204; Malone v. Ry. Co., 152 Pa. St. 390. In an action 
of this kind it may be shown that the plaintiff followed a particular vocation. 
This evidence, however, is not introduced for the purpose of showing the 
gains or profits in the business, but is merely to show a less efficient earning 
power. If, on the other hand, the wife is not following any particular voca- 
tion, other than her household work, she is not entitled to recover anything 
for loss of time. This is because her services legally belong to her husband. 
That she will faithfully perform her household duties is part of the marriage 
contract and the husband alone may maintain an action for their loss. Plum- 
mer v. City of Milan, 70 Mo. App. 602; Lavelle v. Stifel, 37 Mo. App. 525; 
Tiffany, Persons and Domestic Relations, pp. 72, 73. 



